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TRIBAL COURT
LITTLE TRAVERSE BAY BANDS OF ODAWA INDIANS

CARTER MeFALL,

Plaineiff, Cage No, C-025-0101
v,

Cpinton After Remond

VICTORIES CASINO, LITTLE
TRAVERSE BAY BANDS OF
ODAW A INDIANS,

Defendant.
/

-24-03 PO4:33 1y

OPINION AFTER REMAND

This matter comes to this Court on remand from the Tribal Appellate Court, Alihaugh
the Defendant is immune from an award of damages, the Tribal Appellate Courl has directed this
Court to make findings of fact regarding whether Defendant violated any of Plaintiff’s rights in
the termination of Plaintiff’s employment with the Defendant. Accordingly, this Conrt has

completely reviewed the record [n thig matter, including listening o the hearing on the merits in

its entirety.

COURT ANALYSIS AND REASONING

CONTEXT

This matter arises from a context that iz ctitically nportant to a fair and Just resolution,
This propesition can not be averstated. Context is important for a full comprehension and

undgrstanding of both the circumstances and facts. In fhe matter before this Court, the context is
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clearly described to the Cougt by both parties to this action, There is no disputs & 1o context,
Although in the emotion of dispute, it is easy io Jose si ght of cantext, and thus a complete
comprehension and understanding. Lack ofa sumplete picture of events and their surrounding
results in “keyhole analysis”, L.e. an analysis that results from having only & part of the picture
which further resulis in incomplete or inaccuraie atalysis,

As a backdrop to this matter, one must 1ot forget that the Litte Traverse Bay Bands, as &
tribal gavernment, and itg enterprises are in their forrnative stages. It car not be denied that the
reallinnation of the political status of the Bands is & relatively recent event, having come legs
than ten years ago. Creation of the tribally-owned sconorde enferprises is even more recent,

Additionally, Plaintifi'y termination ocourred right at the time the grievance process for
personnel matters wag falling apart. This is g significant circumnstance, Both rarties argue that
the process had “run amuck”, It was 80 bad that it wag bompletcly abolished shortly after

Plaintiff’s termination. Both parties agres that these were hoth “difficelt and tumultuous” times.

ANALYSIS

The 1deal is Aways perfection. However, reality provides it own challenges (o perfection
No human is perfect. Add a devel oping tribal government, a new geming enterprise, individuals
with strong opinions, and a grievance process running amuck during difficult and fumuliyous
times, Now, that is the reality of this situation,

Tt is ¢lear from the testimony and the way he presented hirnself that Plaintiff was one of
those wha had strong opinions and acted accordingly, In fact, ii is vasy 10 see that he was a major
contributor to the demise of the glievanoe process as it relates fo him. All the witnesses testified

that the grievance process had run amuck, A major fastor contributing to a process oy of control

was how the process was being used, Usually @mnployee grievance processes are des) gned o

provide an employee an opportunity 1o coniest o disciplinary action taken against that employes.
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However, in the instant matter the Process was being used (o file everything from “petty
complaints” t grievances for which thai process was actunily intended to address, It is clear that
there was maszive nilsuse of the systern and that it had spun oul of cordrol. In this context,
Plaintiff atiempted (o assert his will upon others by refusing “to aceept” certain grievances. M
thought that if a grievance did not make a “vali@” complaint, the grisvance should be rejested,
Flaintiff took it upon himself to attempt 1o reject grisvances he thou ght were not valid, It s clear
that Plaintiff was wnhappy about the number of grievances that had been filed against him, He
was also unhappy thel Human Resources was uot sorting aut fivolous prievances ug he thought
that they should, Thus, he decided that he would deny accepling thern. Apparently, it never
sccurved to him that the sorting responsibility bslonped exclusively fo the grievance panel, not to
Hurman Resources, him of anyone else and that the delivery to him was the Drefendant’s notice 1o
him that a grievance lhag been Hled egainst him, notice of the substance of the grisvance and
nolice of his opportunity to respond. His actions wers 4 contributing factor to the System
spinning out of sontrol. '

Numerous defense witnesses testificd that Plainti i § managetnent style and attifude were i
one of “my way or the highway”. That attitude is corroborated by his actions in refluging to
accept grievances filed against him. Tn fact, ke testified that he only began 6o aceept them after
receiving & memo from gamning management o do s0. His attempt to foree his will on Human
Services was intimidating, He wag clearly frusirated as were, admittediy, others. Although the
frustration is yaderstandable, it does not excuse Plaintiff’s actions which brought even rmore
chaos into the pituation. He was simply mistaken about who was respensible for sarting the valid
grievances fyom the frivolous. Also, rather suriously, Plaintiff interjected into his testimony his
self-professed strong opinion about trihal preferenve, although it had no relevance to any of the
olher testimony. 1t is transparent that Plaintiff views tribal proference as both a shisld and «
sword to impose one’s visws upon another, Anothet point that escapes Plantiffs
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comprehension is that “one is what one is”, Plaintiff testified that he attended certain Gaming
Administration Cornmission meetings “as a tribal member”, He fails to realize that ope is not
Just any other tribal menber when one has 2 position within trtbal government or its enterprises.
However, this Court underatands that many others also fail to understand that one can not divorce
themselves of their “position” and be just like eny other iribal member whenever it suits their

pLrpose.

EMPLOYMENT ANALYSIS

The specific issue prosented on remand is: Whether Plainti{f was wrongfully terminated?
Defendant argues that Plaintiff was an at-will employes and as such could be tenminated from
cmploymenl o Deferdant’s will, or in the alternative, there was just cause for Plaintiffs
termination. Plaintiff asserts that he conld only be terminated for “just cause” and that Defendant
did not have just cause to terminate his employment,

The beginning point for employment law analysis i employment at will. ‘Today, most
people disfavor employment at will because it provides no Job security for workers. Most aecept
the notion that fairmess requires some basio protections, Employment at will as a relationship
between employer and employee is probably best suited for two kinds of employees, i.e, those '
that are merely temporary and those in higher level management positions,

“Employees have challenged unfuir discharges with a variety of legal theories and
gradually three ‘exceptions " te the at will docrrine emerged: (1) breach of an express or implied
pro.‘.nise. Inchuding representations made in employee handbooks; (2) wrongful discharge in
violation of public policy; and (3) breach of the implied covenant of good faith and fuir dealing.”

Seg fmployment Law, Mark A. Rothstein e, al., West Publishing Co. (1994). Today, almost

every state accepts at least one of these causes of action.
From this beginning point of anzlysis, a carefu! teading of the Eniployes Manual Yoads E
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one to the conclusion that the Defondant g implied that discharges will only be made for jusi
cause, unless the infraction is so severe that the four-step disciplinary process must be foregone.
The reading reveals that the “Conduer ™ seclion beging .. Viciories Casing Jotlows the four-siop
approuch to correcting conduct and corrective action " (bold for erphasis by the Court), The
next section entitled “GRIEVANCE PROCED URE" begins by stating: "'/ is the policy of
Fietaries Casine 1o ensure thas employess recetve fuir and eepuitable treatment,” Furthermore,
even the section sntitled “utroductory Period ” states “Within this 90 day paried emiplayaes can
be fet go for cause as determined by the mansger (bold for emphasiz by the Court), All of this
talcen together clearly implies that employiment will only be terminated just cause.

Itis also clear the Defendant reserved the vight to surmarily discharge an employee
based upen the severity of the mfraction, Defondant azgues that the intimidating behavier of the
Plaintff, along with the comulative impact of numerous grievance filed against him justified his
terminated. Iy fact, that was the reason given for Plaintiffs discharge. The question for this
Court is whether the alleged infractions by the Plaintiff were severs enou gh that he should be
surnmarily discharged fiom employment,

1t is important that manageraent have sufficient latitude to manage without outside |
interference. Managers must have sufficient discretion to make decisions, Afer all thet is what b

they are hired to do. They are the ones who are on the front lines. However, thore must o

adequate checks and balances. Good Sysiems require management with good skills and
practices. Was management lacking here? That is the quéstion,

The evidence in matter was that there wag one writs-up in plaintift’s personne! file, It
was for intimidating behavior, Plaintift argues that the write-up should have been removed, but
in fact it had not been removed, Thers was 1o other disciplinary setion wken against Plaintiff
However, on the day that Plaintiff was terminatod the grievance pane] made reconymendations

regarding threa (3) sepurate grievances filed against Plaintiff There ware about two hours
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between each of the recommendations, i.¢. a span of six hours, The firsi of these thres
recommendations was thet Plaintiff receive and underge managemenl trainting, the second found
him intimidating and recommended a written warning, and the third recommendesd hisg
termination. It was upon this recommendation and a consultation with the Tribal Human
Regources Direcior that Plaintiff was tersinated by the interim casine MANELEY,

In the instant maiter, Plaintiffy situation was reviewed by the prievance panel, the interim
casino manager, and the Tribal Human Resources Director, theee separate sotities the
management loop to provide checks angd balances, Al three concluded that Plaintiff should be
terminated. The process certainly was not perfect, hut it contained enougi: checks and balanees 1o
ensuse fairness to Plaintiff,

Plaintiff asks this Court to award him damages for wiongFal disthurge. This Court does -
not find hia discharge fo be wrongful and is without power i award damages. Plaintiff algo asks
the Court to give bim his job back, The Court finds it curious that Plaintiff also asked for
damiages to further his education because he cun not get cempuarable employment outside of the
Tribe, The logicel extension of Plaintiff's argument is that he doss not have the skills for the job.
1n fact, the testimony presented by Defendant’s witness did establish that Plaintiff did not have
the management skills that were required of his position. Afler his departure it was discovercd
that there were virtnally no management records, no files of permits pulled for construction
projeots, and no project records. Defendant’s witnesses also testified that under Plaintiff's tenure
that there were major mistakes in construclion and the conversion of the facitity from one for

bowling 1o that of a casine. Plaintiff argues that this is mere pretex| to justify Plaintiff’s

termination after the fact. The Court agrees, but it does have a direct bearing on whether thig
Cowrt would be comfortable ordering the Tribe to reinstate Plaintiff 1o his former position. In

light of the lack of appropriate management resord keeping and the construction and remodeling
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migcues which cost the Tribe significant amounts of money, this Court finds that Plaiitiff would

not be entitted (o his job back even if the Caurt found his discharge wrongiifl,

FOR ALL OF THE FOREGOING, THIS COURT DISMISSES
PLAINTIFR’S CLAIM OF WRONGFUL TERMINATION,

Mo

DATED MICHABL PETOSKEY ")
TRIBAL JUDGE
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